BY LEDY VANKAVAGE

NEW DOJ RULES ON

SERVICE DOGS

Communities prompted to repeal or amend breed-specific laws

ome local governments attempt

to regulate dangerous dogs by

enacting breed-discriminatory
ordinances, most often “pit bull” bans.
Recently, the federal government found
a way to keep citizens safe without
discriminating against breeds of dogs,
particularly service dogs. “State and lo-
cal government entities have the ability
to determine . . . whether a particular
service animal can be excluded based
on that particular animal’s actual
behavior or history—not based on fears
or generalizations about how an animal
or breed might behave.”!

On the twentieth anniversary of the
signing of the Americans with Disabili-
ties Act (ADA), the U.S. Department of
Justice (DOJ) released its “final rule in
order to adopt enforceable accessibility
standards.” The ruling addresses issues
raised in Title II of the ADA, including
state and local laws that regulate or pro-
hibit certain breeds of dogs, particularly
for disabled persons who have service
dogs of the restricted breeds.

Understandably, the DOJ states
that federal law trumps any local
breed-discriminatory law, adding: “The
[DOJ] does not believe that it is either
appropriate or consistent with the ADA
to defer to local laws that prohibit
certain breeds of dogs. . . .” This ruling
clarifies that localities and states with
breed-discriminatory ordinances must
provide an exemption for service dogs
of the prohibited breed.

In light of the new DOJ rule and
because of the high cost of enforcing
breed-specific legislation, localities are
repealing their breed-discriminatory
laws and replacing them with laws
regarding reckless owners and breed-
neutral dangerous dogs.

One such city is Topeka, Kansas. It
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repealed a long-standing breed-specific
law targeting pit bulls and replaced it
with a comprehensive, generic danger-
ous-dog law. According to a memo from
the Topeka city attorney’s office,? stud-
ies show that cities with breed-specific
laws aren’t any safer than cities without
such laws. Stronger laws against ag-
gressive and dangerous dogs—laws that
hold the owners responsible—were seen
by the city as more effective.

The Topeka city attorney’s office
also noted problems of determining the
heritage of a mixed-breed dog in this
era of DNA testing. After all, if a city
enacts a breed-discriminatory law, it
has the burden of proving the heritage
of the dog.? The Topeka memo states,
“Mixed breed dogs make the breed
specific legislation difficult to enforce.
Absent cost-prohibitive DNA® testing, it
is difficult to prove beyond a reasonable
doubt the breed.

The city attorney’s office in Topeka
also cited the high cost of enforcing
breed-discriminatory laws as a main
reason to jettison them. The city believed
the money could be better spent on dogs
that it can show are dangerous rather
than just punishing an entire breed.

The Platte Institute for Economic
Research backed up that assessment by
issuing a report entitled “Pit Bull Ban
a Waste of Tax Dollars.” Saving tax
dollars by repealing these laws reflects a
national trend that has been tracked by
Best Friends Animal Society.®

Economist John Dunham’ calculated
the cost of enforcing a breed-specific law
targeting pit bull terrier-type dogs for ev-
ery city, county, and state in the United
States.? Since the fiscal impact calcula-
tor came online in May 20097 (www.
guerrillaeconomics.biz/bestfriends), an
overwhelming majority of counties and
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cities considering a breed-restrictive
law have decided against it. Most have
enacted generic dangerous-dog laws, and
some rightly target reckless pet owners."
Through a grant from the American
Bar Association, the Tort Trial and
Insurance Practice Section (TIPS) is
offering a free copy (while the supply
lasts) of its book, A Lawyer’'s Guide to
Dangerous Dog Issues," to any public
administrator or attorney working on the
subject of dangerous dogs. If you are
interested in receiving a copy, e-mail the
chair-elect of the ABA TIPS Animal Law
Committee at ledyv@bestiriends.org. P/
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